INDEX 


TO NINTH VOLUME OF FLORIDA REPORTS. 





ADMINISTRATORS AND EXECUTORS.—1. An action at law for a dis- 
tributive share of an intestate’s property cannot be maintained against 
the personal representative, although he may have expressly promised 
to pay. 

Whether a final settlement in the Probate office and an order to pay over 
to the distributee will give the right to maintain such action—Quere 7 
The settlement of an executor’s or administrator’s accounts in the Pro- 
bate office does not change his character as trustee, and he will still hold 
any balance in his hands, for distribution, and not adversely. 

Under the policy of the several statutes regulating the administration 
of estates, the rights of creditors and of distributees stand upon a differ- 
ent footing. While the statute of non-claim will operate as an absolute 
bar to the former, it will not prevent a recovery by the latter. 

The object and design of the statute of non-claim is three-fold: First, to 
facilitate the settlement of estates by prescribing a limit of time within 
which creditors and other persons having an interest should be com- 
pelled to exhibit their claims preparatory toa final distribution; second, 
to protect the executor or administrator in all payments which he 
might make bona jide after the expiration of the two years ; third, to 
quiet the title of the legatees or distributees to the property received as 
such legatees or distributees. 

. Where there has been unreasonable delay on the part of a distributee to 
call the administrator to account, he will be allowed, at farthest, only 
simple interest on his demands. Amos vs. Campbell, 187 * 

. Property devised in trust, after payment of debts, is assets in the hands 
of an administrator, with the will annexed, for which the sureties on 
his bonds are liable. 

. The trustee cagmot get possession of such propety, except through the | 
administrator, and therefore, may sue him and his sureties for it; and 
such suit may be brought without any order having been made by the 
Judge of Probate. Woodfin et als vs. McNealy et al, 256 

. An executor or administrator under the proviso of the 24th section of 
the Act regulating judicial proceedings, approved Nov. 23, 1828, may 
deny the signature of his testator or intestate to any bond, note, or other 
instrument purporting to have been signed by him, and also plead a 
want of failure of consideration by plea put in without being sworn to, 
and after the cause is called on the appearance docket, on giving rea- 
sonable notice, and the effect ofsuch plea will be the same as at Com- 
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; mon Law, that is, to require the plaintiff to prove the signature, and the 


4 “he _ defendant to prove the want or failure of consideration. 
owe : 10. If the executor or administrator desires to throw the onus of proving 
: 


the consideration on the plaintiff, he must put in his pleas under oath 
before the cause is called on the appearance docket. Knight vs. Knight, 283 


: ADVANCEMENT.—1. An advancement to a husband by his father-in-law 
is an advancement to the wife. 

2 An agreement between the father-in-law and the husband that the former 
would never enforce the payment of a debt due to him from the latter, 

’ but that the same should be considered an advancement to the wife ; said 
agreement having been complied with by the father-in-law during his 
life, makes the amount of said debt an advancement, which ought to be 
brought into hotch-pot. Lindsay & Wife vg. Platt, 150 


APPEALS.—1. To give the Court of Appeals of the Territory of Florida 
jurisdiction of an appeal from a decree of the Superior Court, it was ne- 
cessary there should be a final decree in the cause; appeals did not lie 
in that Court from interlocutory decrees or orders. 

2. This court will not be bound by the decision of the Court of Appeals of 
the Territory in a case where it appears said Court had no jurisdiction. 

8. When there has been no final decree in acause, excepting the one appealed 

_ from, this Court may, on appeal, examine the whole case, so faras it has 
been acted upon by the Circuit Court, and all prior or intérlocutory or- 
ders or decrees any way connected with the merits of the final decree 
are open for consideration, notwithstanding such order or decrce may be 
one of a Court of Appeal affirming a similar order or decree of an infe- 
rior Court. Griffin vs. Orman, 22 


‘ ASSAULT.—1. An assault with intent to kill is not an offence known to 
, the common law, but by statute of this State is made a misdemeanor. . 
_2. There is a difference between an assault with intent to kill and an assault 
with intent to murder. An assault with intent to kill may exist where 
_ «the party intends only such killing as amounts to manslaughter. 

# Whether a person indicted for an.assault with intent to kill, had such * 
intent at the time of the alleged assault, is a question of fact for the jury 5 
to decide, and in deciding that question the jury ought to act upon Bs 

' those presumptions which are recognized by the law so far as they are 
applicable, and the intent, like malice, may be either expressed, or im- 
plied and presumed where facts authorizing the presumpti6n are proven. 

4. The charge of the Court should be confined to matters inissue. The 
Court is not bound to instruct the jury, at the defendant’s request, 

“that if H. had killed W., and the homicide would have been man- 
slaughter and not murder, that they ought not to find him guilty of the 
assault with intent to, kill.” Hall vg. The State, 203 

5. An assault and battery with intent to kill, is an offence not embraced in ; 
the criminal statutes of Florida, nor is it known to the common law of ‘ 
England. : 


fERMSHELD IN 1861. 

















Index to Ninth Volume. 














6. 
tent to kill are offences of equal grade. 

7. A person indicted for an assault with intent to kill, may, if the evidence 
does not support it, be convicted of an assault, which is by statute made 
the only minor offence of a kindred character. 

. It is error for the jury, in this State, to find the defendant guilty of an 
assault and battery, under an indictment for an assault with intent to 
kill. Warrock vs. The State, 

ASSIGNMENT.—1. A transfer of personal property, including choses in ac- 
tion, rights and credits, valid where made, will be recognized by our 
Courts, provided it be not contrary to good morals nor repugnant to 
the policy and positive institutions of the State. 

2. There are no laws in Florida prohibiting a citizen of another State from 
a free disposal of his personal property, situated here, for honest pur- 
poses and without fraud. 

3. A voliintary assignment by the owner to an assignee in trust for the ben- 
efit of <reditors, made in the State of South Carolina and valid by the 
law of that State, and which, if made*in Florida with the intention of 
being used here, would have been considered valid in this State, will op- 
erate upon property situate in this State. 

4. In such assignments, the rule of transfer is the same in all choses in ac- 
tion, whether the same be an open account or promissory note. 

5. Notice to the debtor is not necessary to a delivery and transfer of an open 
account thus assigned. 

6. Fraud for want of delivery of possession of choses in action by the as- 
signor to the assignee under such assignments is a question of fact to be 
determined by a jury in a cause instituted in common law Courts. 

%. An assigi@ent for the benefit of creditors, executed in another State, 
valid by the laws of that State and valid by the laws here, will be en- 
forced by the Courts of this State against a subsequent attachment, al- 
though said attachment may be issued by one of our own citizens, and 
an open account due from a debtor to the assignor attached, and gar- 
nishee process issued previous to notice of said assignment to said debtor, 
unless notice is required to be given by the terms or necessary effect of the as- 
signment tiself. 

8. Notice to the debtor of the assignor in such case (unless required to be 
given as aforesaid) is only necessary to prevent the debtor from dealing 
with the assignor so as to affect the rights of the assignee. 

9. Where the debtor of an assignor is garnished by virtue of an attachment 
issued subsequent to the assignment, and receives notice of the assign- 
ment, pendente lite, he shouid avail himself of the assignment in dis- 
charge by answer to the garnishee. Walters & Walker vs. Whitlock, 

10. B., without any writing whatever, but verbally and by word of mouth 
only, assigued, transferred and delivered to three of his creditors, con- 
stituting the firm of C., M. & Co., a package containing notes, drafts, &c., 
for near $30,000, in trust, to collect and distribute the proceeds, as faras 
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they would go, pro rata, between the assignees and his other “ Charles- 
ton creditors,” making.no conditions or reservations in his own favor: 
Held, that this assignment was valid and irrevocable from the time of its 
aeceptanee by the assignees; that the privity or consent of the creditors 
was not necessary ; that such assent will be presumed till the contrary 
appears. Matilda Brown ys..Chamberlain, Milor & Co., 


ATTACHMENT.—1. Where an attachment was levied upon the real estate 
of an absent debtor, and he dies pending the suit and before the final 
judgment: Held, that in a contest between a mortgagee (secking to 
foreclose a mortgage on the same property which was executed after the 
date of the levy) and the purchaser, under the judgment obtained in the 
same suit against the administrator, the lien of the attachment survives, 
and the purchaser will be protected in his title. 

2. But Whether such lien survives, so as to prevail against a creditor, who 

. is seeking to obtain payment of his debt, under the preference given by 
thevstatute—Quere? Loubat vs. Kipp & Young, 

3..A judgment against a garnishee in a suit commenced by attachment is 
annulled by the dissolution of the attachment even after plea pleaded. 
Mitchell & Savil vs. Watson, 

BILLS OF EXCHANGE.—1. Although the drawer has no funds in the 
hands of the drawee, yet if he has a right to expect to have funds in the 
hands of the drawee to meet the bill, or if he has a right to expect the 
bill to be accepted by the drawee in consequenee of an agreement or ar- 
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rangement with him, or if upon taking up the bill he would de entitled | 


to sue the drawee or any other party to the bill, then in every such case 
he is entitled to strict notice of the dishonor. 


» 2. An agent is entitled to notice of the dishonor of his bill on his principal, 
though he had no funds in the principal’s hands, and the pagGe had no 


knowledge that he was acting as agent. 

% The payee of every draft or bill takes it upon. the implied condition that 
he is not to hold the drawer liable without giving him notice of the draft 
or bill he dishonored, and if such notice be‘net given, it is at the peri! of 
the payee. Pitts vs. Jones, 

BOOKS AND PAPERS.—(See Evidence,) 

CATTLE.—1. In a written bill of sale of cattle, where the marks and 
brands of the cattle are expressed, the maxim “ expressio unius est exclusio 
altertus,” (the express mention of one thing implies the exclusion of 
another,) is applicable. The presymtion is, that having expressed the 
marks and brands of some, they have expressed'all' which they intended. 
Harrell? vs. Durrance, 

CHARGE OF COURT.—1. If the Court assumes to charge the jury, it 
ouglit to charge on the whole law ; but if a party desires to avail himself 
of any failure or omission fh this respect, he must cali the parti¢ular 
point to the attention of the Court, otherwise he will not be permitted 

to assign the omission forerror. Cato a Slave ys. The State. 
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2. The charge of the Court should be confined to matters in issue. The 
Court is not bound to instruct the jury at defendant’s request. ‘“ That 
if H. had killed W., and the homicide would have been manslaughter 
and not murder, that they ought not to find him guilty of an assault 
with intent to kill.” Hall vs. the State, 203 
3._It is not error for the Court to refuse an instruction not applicaple to the 
issue joined or the evidence in the case. Judge vs. Moore, 269 
4, The Supreme Court will always reverse a judgment in a criminal case 
where it shall appear that the Judge charged the jury upon the case but ? 
did not reduce his charge to writing, and file it in the case, according to 
the 8th section of the Act of January 4, 1848, 
5. The record stated that the prisoner was led into Court by the Sheriff, 
‘“ whereupon came a jury, &c., who being duly chosen, tried and sworn, 
after hearing the evidence and argument of counsel, and under charge ax 
the Court, retired to consult of their verdict,” &c.: Held that this lan- 
guage does not furnish evidence that the Judge charged the jury within 
the meaning of the above act. 
6. Remarks by the Judge to the jury touching their behavior on retiring 
*to consult of their verdiet, as that they shall not speak to any one or suf- 
fer any one to speak to them, do not constitute a charge within the 
meaning of said act. Duggan vs. The State, 516 


4 j CHANCERY.—1. After a defendant has answered a bill in Chancery and 
4 subroitted himself to the jurisdiction of the Court without objection, it 
is too late to insist the eomplainant has a perfect remedy at law, unless e 
the Court of Chaneery is wholly incompetent to grant the relief sought Pee 
by the bill. 
2. A Court of Equity will entertain a bill of quia timet in a proper case filed 
for the purpose of enforcing a specific performance and preventing a 
possible future injury, thereby quieting men’s minds and estates, &c. 
3. Equity may decree the performance of a general nant of indemnity, 
though it sounds only in damages. 
* 4. Chancery may order an instrument to be delivered up to be cancelled when 
it is void from matter appearing from proof taken in the cause, and will 
cancel agreements founded in fraud, imposition and misrepresentation. 
E. Griffin vs. Orman, 22 
' 5. There is no rule defining detinitely what lapse of time will bar a purely 
equitable demand. Each case must depend upon its own circumstances. 
Amos vs. Campell, 187 
6. In this. State, all decrees in chancery, whether interloeutory or final, 
are not only by the practice of our Courts, but by statutory provision, 
deemed to be enrolled when entered upon the minutes of the Court. 
7. A decree directing a reference to a master for the purpose of ascertain- 
ing any material fact in the case, is not a final decree, although it ascer- 
tains and determines all the equities of the case. 
8. A bill of review lies only after final decree, amd not upon an interloc- 
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State, as all decrees are enrolled when entered upon the minutes of the . 

Court. 

9. After an interlocutory decree i# enrolled, the Court will grant leave to file 
a supplemental bill, to bring ferward newly discovered evidence, and 
grant a rehearing upon the same if the evidence is of such a nature, as 
were it a bill of review, would entitle the party to relief. 

0. To entitle the party to relief in such cases, the newly discovered evi- 
dence must be relevant and material, and such as might probably have 
produced a diffprent determination. The new matter must have first 
come to the knowledge of the party after the decree. The matter must 
not only be new, but it must be such asthe party, by the use of reasona- 
able diligence, could not have known ; it must not be merely cumulative, 
nor merely corroborative or avriliary to what is already in the case, but 

must establish a new fact of itself, decisive of the merits of the cause. 

>! 11. With Administrators who are strangers to the transaction, and who 

have to look after evidence to defend the estate, the same stringency im 
ruling as to knowledge of facts, ought not to be exercised. 

12. On application for leave to file a supplemental bill, and for a re-hearing, 
the appellate Court can only consider the prior interlocutory decree, so 
far as to ascertain and enquire whether the new matter sought to be in- 
troduced is relevant and material, and such as had the same been before 

» the Chancellor, might probably have produced a different determivation. : 
Owens vs. Administrator of Wm. Forbes, deceased, 325 

13. Where the face of a bill in chancery shows a case barred by the statute 

of limitations, and no circumstances are stated which take the case 


out of the operation of the act, advantage of it may be taken on a motion 
for an injutiction. 


of Chancery, it must be shown that the applicant has a prior right which 
he has not lost by laches. City of Apalachicola vs. The Apalachicola j 
Land Co., 341 
15. Relief will be granted in equity against a judgment at law when the de- ed 
fence could not at the time, or under the circumstances, be made available 
at law, without any laches of the party. 
16. So, if a fact material to the merits should be discovered after a trial, which 
could not by ordinary diligence have been discovered before, the like re- ’ 
lief will be granted. Baltzell & Chapman vs. Randolph, 366. 
17. To authorize the Chancellor to retain a bill in ordei that he may give 
general relief, where the special relief sought has been denied, it is neces- 
. sary that he shall have acquired cognizance or gained jurisdiction of the 
7a cause. 
: 18, The opinion of the Chancellor, delivered in the Court below, forms no 
part ofthe record of the case, and cannot be read or referred to in the 
Supreme Court. McLeod vs. Dell, 


14. In order to arrest by injuction claims established by a deeree ofa Court | 


if 
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CIRCUIT JUDGE.—1. The Circuit Judge must be presumed to have done 
his duty in the absence of proof to the contrary. Duggan vs. The State, 517 

CONTINUANCE.—1. Where a party applies ina civil suit for a continu- 
ance for the term on the ground of the absence of a witness, it must be 
shown by affidavit that the witness has been duly served with a subpe- 
na, Or a satisfactory reason assigned for the omission ; that he is absent 
without the consent of the party, directly or indirectly given; that he 
resides in the county where the suit is pending, or if out of the county, 
good cause must be shown for not taking his depositien ; that the testi- 
mony is material ; that the applicant expects to procure said testimony 
at the next term ; that the applicatien is not made for delay. only ; that 
he cannot safely proceed to trial without the evidence of said witness ; 
and the party must further state the facts expected to be proved by said 
witness. 

2. It ignot error for the Court to refuse to allow a motion for the continu- 
ance of the cause, where the affidavit in support of it does not come up 
to tlie above rule. Harrell vs. Durrance, 490 


CRIMES.—1. The common law of England in relation to crimes is adopted 
and declared to be in full force in this State, excepting only so far as the 
same relates to the modes and degree of punishment. Ammons vs. The 
) State, 5381 
' DAMAGES.—1. The Circuit Court, on a motion for a»new trial on. the 
ground the jury have given excessive damages, should look into the 
evidence and see whether the damages are excessive, and if so, either 
grant anew trial, of grant a new trial upless within a time to be fixed 
by them, the plaintiff remit so much as shall reduce them to the true 
sum. Harrell vs. Durrance, - 490 
_ DECREE.—(See Chancery,) $25 
_ DEED.—1. A deed will take effect only from the date of the delivery, actual 
’ or constructive. See Escrow, 60 
DECLARATION.—1. A party need not set forth the very words of a note 
in the declaration; he may, if he chooses, set forth what he considers 
the substance and legal effect of the note in this respect, and where he 
professes to give the legal effect and operation of the instrument de- 
clared on, and he does not mistake the legal effect, there is no variance. 
rrell vs..Durrance, 490 
, DEL ‘- Donatio Causa Mortis,) 359 
| DEPOSI ‘it is not errorin the Cireuit Court to refuse to order 
«plaintiff to redd on the trial depositions taken by him, though said de- 
i positiongeuare on file and have been opened. 
2. The defendant may read such depositions:as testimony on his own behalf, 
_ ifhe desires it. Broughton vs, Crosby, 
| DESCENT.—1. By the rules of descent in Florida, real estate descends, 
where there are no children nor their descendants, to the father, e- 
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cepting in cases where husband is heir of his wife. McGee et als ys. 
Doe ex dem. Alba, 

DISTRIBUTEE.—1. Under the policy of the several statutes regula‘ing 
the administration of estates, the rights of creditors and distributees stand 
upon ¢ different footing. While the statute of non-claim will operate as 
an absolute bar to the former, it will not prevent a recovery by the lat- 
ter. Amos vs. Campbell, 188 


DONATIO CAUSA MORTIB.—1. Delivery of the thing donated is essen- 
tial to the perfection of the gift, whether it be made inter vivos or causa 
mortis, 


2. To determine the sufficiency of a delivery, reference must be had as well 
to the nature of the property as to its locality. 

8. Acts which would be insufficient to constitute a good delivery of inan- 
imate or unintelligent property, might, under the accompanying circum- 
stances, be deemed altogether sufficient to perfect the delivery of a 
slave possessed of understanding and volition. 

4. Where a female slave is in the chamber of her master, who is lying in 
extremis, and he directs a deed to be drawn up, giving her and her chil- 
dren to a person present at the time, this is a good delivery causa mortis 
of the.mother and her children, though the children were absent from 
the chamber at the time of the gift. 

5. And the fact that the mother and children continued to remain at the 
residence of their former master for a shori time after his decease, 
which oecyrred within a few hours after the execution of the deed, did 
not operate to defeat the gift. Powell vs. Leonard, 

DORMANT PARTNER.—1. Ifg dormant partner shares -in the profits of 
a businese, he is liable at law for all contracts within the legitimate 
sphere of that business, by and with the firm. Griffin vs. Orman, 

EJECTMENT.—1, A judgment in ejectment is conclusive against the de- 
fendant for all profits which have accryed since the date of the demise, 
stated in the declaration in ejectment, but if the plaintif sues for any 
4ntecedent profits, the defendant may make a new defence. 

2% The right to mesne profits js a necessary consequence of a recovery in 
ejectment, and the recovery in ejectment by an incorporated town of 
ap easement which is a real franchise holden by the town under provi- 
sions of her charter for the benefit of all the citizens, is no exception as 
to the right to mesne profits during the occupancy of their property. 

&. A plajntiff in ejectment cannot, efter recovery, turn this action at law for 
mesne profits into a suit in equity, and bring a bill for an account of the 
profits, except in the case of an infant or aopme other very particular 
circumstances. The “particular circumstances” excepted in laying 
down this rule, extend to all cases which involve an equity which the 
plaintiff cannot make available at law. 

4. A suit in Chancery lies for an account of mesne profits after a recovery 
in ¢gectment, if the bill shows a right to discovery and relief in a matter 
incident thereto, and the Court having jurisdiction for one purpose, 
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may finally settle the whole merits of the cause. City of Apalachicola 
vs. Apalachicola Land Co., 340 

. The rule that a plaintiff in ejectment must rely upon the strength of his 
own title, and not upoa the weakness of his adversary’s title, is not to 
be understood as requiring that he shall be compelled, in the first in- 
stance to trace his title back to the original grantor; but only that he 
shall exhibit so much as will put the defendant to the support of his 
ssc a titie superior to one ofa mere naked possession. 

}. A plaintiffin ejectment is required, in the first instance, only to show a 
legal title, and a right of entry under it, in order to drive the defendant 
to the exhibition of a paramount title. Hartley vs. Ferrell, 


EQUITY.—(See Chancery.) 


ESCROW.—1. Where a deed of mortgage was delivered to a third person, 
te be kept by him during the pleasure of the mortgagor, and subject to 
his further orders: Held that it was an Hscrow, and that the third person 
was a mere depositary. 

. It is essential to the character of an Escrow that it be delivered toa 

third person, to be delivered to the obligee or grantee upon the happen- 
ing of some ¢vent or the performance of some condition by him. 
It is not a universal, or even a general rule, that the doctrine of relation 
attaches to instruments of this character. It is only allowed in cases of 
necessity, to avoid injury to the operation of the deed, from events hap- 
pening between the first and second delivery. Loubat vs. Kipp & 
Young, 


EVIDENCE.—(See Parol Evidence.) 

1. Where netice under the statute (Thomp. Dig., 343, § 1,) is given 
to the adverse party in a suit, to produce books or papers, the 
regular time to callfor the production is not#until the party who re- 
quires them has entered upon his case before the jury, until which time 
the other party may refuse to respond to the notice. 

. Before the Court will proceed to give judgment against.a party failing or 
refusing to produce the book or paper demanded, it must be satisf 1d 
that the book or paper is in the possession or under the control of the 
party and that it is material to the issue. 

Where the book or paper demanded is only a link in the evidence, the 
party giving the notice must show its materiality by the prior introduc- 
tion of other testimony. Sinclair vs. Gray, 

Counsel have the right to embody, in their motions té quash or in ar- 
rest, what stateniints they please, but no Court can regard such state- 
ments as evidence. 

. The proper way to get facts before an appellate Court in such form as 
to render them evidence, is to make a statement of them in the shape of 
a bill of exceptions, and then get the Circuit Judge to sign and seal it 
and Order it.to be made a part of the record. Broward vs. The State, 422 

. Where in a criminal case there is conflicting evidence, and attempt made 
on the trial of the cause to impeach a witness, which failed, the jury giv- 





SUPREME COURT. 








Index to Ninth Volume. 





ing credit to the salildiabis of the witness, this Court will not review 
their action. Ammons vs. The State, 

GANANCIAL RIGHTS.—1. The ganancial rights and privileges of husband 
and wife, as to property acquired during coverture, under the Spanish 
law in force in Florida at the exchange of Flags, have been secured, and 

will be acknowledged in our Courts. 

2. Those rights and privileges declared. MaGce et als. vs. Doe 
Alba, . 

GARNISHEE.—(See Attachment,) 

GRAND JURY.—1. The Grand Jury must consist of men possessing the 
qualifications prescribed by statute, and one incompetent Grand Juror 
will render an indictment void and of no effect: Provided exception 
thereto is taken before issue joined and trial on said indictment. 

2. Ifa disqualified or incompetent person is returned upon the Grand Jury, 
he may be challeged by the prisoner before the bill is presented; or 
after the finding the defendant may plead it in avoidance. 

8. Under the provisions of the statute of this State, a person over sixty 
years of age is not a competent Grand Jyror. 

4 Where a Grand Juror is asked by the Court, in common with all the per- 
sons drawn as Grand Jurors, whether he is over sixty years of age, and 
remains silent and takes the oath of a Grand Juror, it is an acknowledg- 
ment he is under sixty years of age, and he will be so considered until 
the contrary is clearly established by evidence. Craven Kitrol, Plaintiff 
insError vs. The State, 

GUARDIAN.—1. A father can appoint a guardian for his children during 
any part of the infancy of the child, “ by deed in writing or last will and 
testament,” as prescribed byyghe act of 1828, (Thomp. Digest, 225,) but 
such appointment only gives “ power over the child,” and not over the 
property of the minor. 

‘2. Under the statute of 12 Charles 2d,-c. 26, sections 8 and 9, fathers were 
authorized to appoint guardians for their children, who should have 

wer over the person of the child, and the custody and management of 

e estate of the minor; but our statute of 1828, is inconsistent with the 
statute of Charles, and restrains the custody, care and management of 
the guardian appoMted by deed or will to the person-of the child. 

8. A person appointed guardian by deed or will of the father, may be guar- 
dian both of the persen and estate of the minor, but as guardian of the 
person, he derives his appointment from the father, and ofthe property 
by authority from the Court authorized to grant it. 

| 4 An infant may, by his prochein ami, call his guardian to an account. 

_ 5, A Court of Chancery will permit a stranger to come in and complain of 

: the guardian, and abuse of the infant’s estate. 

6. 
7 


The statute authorizing the father to appoint a guardian of his child, ’ 


does not contemplate their giving a bond. 
. If a person appointed guardian, pursuant to our statute, abuses the trust, 
by doing onything prejudicial either to the person of the infant or his 
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estate, the Court of Chancery, where the Probate Court refuses or neg- 
lects so to do, may upon proper application, either remove him and ap- 
point another guardian, or else impose such terms on him, by 
obliging him to give security, &c., as will effectually hinder him from _ 
doing any thing prejudicial to the infant. Thomas etal. vs. Williams 
and Wife, 289 

INDICTMENT.—1. As a general rue, when an indictment is defective on 
demurrer, advantage may also be taken of the defect on motion in arrest 
ofjudgment. Murry a Slave vs. The State, 246 

. Where all the counts in the indictment are good, and the jury return a 
general verdict of guilty, it is the true practice of the Court, if the evi- 
dence and law warrants the conviction, to pass judgment on the count 
charging the highest grade of offence. But where the grades of offence 
in each count are equal, and there are good and bad counts in the indict- 
ment, the practice is to pass judgment on all the good counts, provided 
the eonviction is warranted by the law and evidence applicable to the 
offence charged in that count. Cribb vs. The State, 409 

. An indictment will not be quashed except for something appearing in 
the indictment itself. Broward vs. The State, 422 
An indictment under the act in relation to trading with slaves, approved 
January 24, 1851, which charges the defendant with buying and receiv- 
ing grain from a slave, “ whose name isto the jurors unknown,” but avers 
the name of the owner of the slave and charfges the offence to have been 
committed on a day certain ; held sufficient, without giving the name of 
the slave. Harrison vs. The State, 

IN JUNCTION.—1. On the application for an injunction, a Chancellor may 
go into the consideration of the merits as disclosed in the bill, and 
which are intrinsic and dependent upon its express allegations and 
charges. " 

2. On amotion for an injunction, the Court will not commit itself to points 
or questions that may arise at the final hearing. 

JUDGMENT.—1. Relief will be granted in equity against a judgment at 
law when the defence could not at the time, or under the circumstances, 
be made available at law, without any laches of the party. 

2. So if fact material to the merits should be discovered ‘after a trial, 
which could not, by ordinary diligence, have been discovered before, the 
like relief will be granted. Baltzell & Chapman vs. Randolph, 

JURY.—(See Grand Jury.) 

1, It is not indispensable that the jury, in a capital case, shonld be com- 
mittéd to the charge of a bailiff speecially sworn for the occasion. It is 
sufficient if they be put in charge of the Sheriff, or his deputy, who has 
taken the oath of office. ; 

. The “ bill of exceptions” is a privilege accorded to a party, to cause 
‘that to be made a matter of record which would not otherwise appear in 
the history of the trial ; he must therefore incorporate in his bill what- 
ever fact he may desire to rely upon as matter of error. Unless so in- 
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corporated, the Supreme Court will not assume its existence, nor will it 
be induced to enter the field of mere conjecture. Cato a Slave vs. The 


State, 

3. A venire man stated on his voir dire that he had formed an opinion as to 
the guilt or innocense of the prisoner, but that such opinion was based 
on mere rumor; that he had not heard the witness or any one speak of 
the matter by detailing any of the facts or circumstances connected with 
the killing as of of their own knowledge ; that it would require evidence 
to remove the opinion so formed upon rumor, but that if taken upon 
the jury, he could readily and without hesitation, find a verdict accord- 
ing to the evidence, although that verdict might be contrary to the 
opinion so formed on rumor: Held, that said juror was competent. 

4. A venire man stated on his voire dire, that “‘ he, as Coroner of the coun- 
ty, held the inquest on the body of the person for whose killing the 
prisoner is on trial ; that he heard all the evidence that was then before 
him, but that he had not formed or expressed an opinion as to the guilt 
or innoceuce of the prisoner at the bay.” The record did not show what 
evidence was “then before him,” or that there was any whatever, point- 
ing to the prisoner, as the person who had committed the killing : Held, 
that said venire man was competent to be sworn in chief as a juror. 

5. A venire man stated on his voire dire that he is related by blood to the 
prisoner ; thinks he is not so near related as second cousin, but that he 
may be third cousin: Held, that he was not competent to be sworn as a 
juror. 

6. “ There is no provision whatever in our law for issuing a special venire | 
Sacias.” “ When by reason of challenges or otherwise a sufficient num- 
ber of jurors duly drawn and summoned cannot be obtained for the trial 
of any cause, civil or criminal, or for the execution of a writ of enquiry, 
the Court shall cause jurors to be summoned from the bystanders, or 
from the county at large, to complete the panel.” Thése jurors need not 
be regularly drawn from the box, like the members of the regular panel, 

_ but they must have the same qualifications as those presented for the 
regular panel, that is to say, they must be free white male citizens of the 
United States, who are house-holders and inhabitants and residents of 
the State and county, above twenty-one years and under sixty years of 
age. In practice, it is not error for the Court to anticipate that the reg- 
ular panel will be exhausted, and therfore in advance to order the Sher- 
iff to summon any reasonablenumber of competent jurors to be present, 
so that they may be in readiness to be taken on the happening ofthe an- 
ticipated contingency. 

. The prisoner demanded that each juror, as he was tendered by the State 
and accepted by him, should be sworn in chief, which the Court over- 
ruled, and each juror, as he was tendered and accepted, was ordered 
into the box and kept under the eye of the Court until the whole twelve 
were chosen, and thereupon the Court ordered them to be sworn in 
chief, three at atime: Held, that this was not error. It is not error 
for the Court to refuse to cause the jurors to be tendered to the prisoner 
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again separately after he has once aceepted them, but if is the right of 
the prisoner to retract his acceptance and object to a juror at any time 
_ before he is sworn in chief. 

8. It is not error for the Court to refuse to have the jury sworn “to find a 
verdict xccording to the law as well as the evidence in the case.” The 
usual and proper form of oath is this: ‘“‘ You shall well and truly try and 
true deliverance make between the State of Fforida and ———~, the pris- 
oner at the bar, whom you shall have in charge, and a true verdict give 
according to the evidence.” 

9. The verdict of the jury must be récorded before they are discharged. 
The jury having returned into Court and having answered to their 
names, the Court asked them if they had agreed on their verdict; they 
answered they had, and handed the Court the indictment, on the back 
ef which was written: “ We, the jury, find the prisoner guilty. 
CHARLES Pratt, Foreman.” The Coitrt then said, “ do you all say that 
the prisoner is guilty ?”” to which the jury assented; thereupon, on mo- 
tion of the prisoner, the jury was polled, and each juror answered guil- 
ty. Thereupon the Court discharged the jury: Held, that this verdict 
was recorded within the meaning of the law. O’Cennor vs. The State, 


LIMITATIONS, STATUTE OF.—1. Section 11 of our Limitation Act, No- 

* vember 10, 1828, has no reference to defendants who reside out of the 

State of Florida, when the cause of action accrued. Haviland, Clark & 
Co. vs. R, B. Hargis, 

“MARRIED WOMAN’S LAW.”—1. The fourth section of the Act of 1845, 
known as the “ Married Woman’s Law,” is not in conflict with the pro- 
viso contained in the Act of 1835, which requires the private examina- 
tion of the wife, when about to convey her separate real estate; and to 
be valid against her, the deed must be executed comformably to the re- 
quirements of that proviso. 

2. Where in such ‘case there was a private examination, but the written 
acknowledgment of the execution of the deed stated that it was done 
with “the intent of relinquishing her right of dower ;” these words 
will be rejected as surplusage, aad the deed be held to be properly exe- 
cuted. Hartley vs. Ferrell, 874 

MASTER’S REPORT.—1. Asa general rule, wherever exceptions will lie 
to the Master’s report, it must be regularly confirmed before any order 
can be made upon it. . 

2 A decree directing a reference to a Master, for the purpose of ascertain- 
ing any material fact in the case, is nota final decree. Griffin vs. Or- 
mand, 

NATURALIZATION.—1. Under the naturalization act of Congress of 1802, 
the infant children of aliens, though born out of the United States, if 
dwelling within the United States at the time. of the naturalization of 
their parents, become citizens by such naturalization, and the provisions 
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of that act on usis subject are prospective, so as to embrace the children 
of aliens naturalized after the passage of the act as well as the children 
of those who were naturalized. O’Connor vs. The State, 

NEW TRIAL.—1. It is not error to refuse a new trial for the purpose of 
enabling a party to procure testimony to impeach a witnes. Judge vs. 





NOTE.—(See Promissory Note.) 

1. An Executor or Administrator under the proviso of the 24th section of 
the Act regulating judicial proceedings, approved Nov. 23, 1828, miay de- 
ny the signature of his testator or intéstate to any bond, note, or other 
instrument purporting to have been signed by him, and also plead a fail- 
ure or want of consideration by plea put in without being sworn to, and 

the cause is called on the appearance docket, on giving reasonable 
notice, and the effect of such plea will be the same as at common law, 
that is, to require the plaintiff to prove thé signature and the defendant 
to prove the want or failure of consideration. 

2. If the Executor or Administtator desires to throw the onus of proving 
the consideration on the plaintiff, he must put in his pleas under oath, 
before the cause is called on the appearance docket. Knight vs. Knight, 


NOTICE.—1. There is no particylar form necessary for the notice directed 
to be given in the statute of non-claim. It should, however, be so full 
and ample in its terms as to make it a warning to those having demands 
against the estate. Amos vs. Campbell, 

2. In an action by a Railroad Company against -onc of its Stockholders to 
recover the amount of certain assessments or calls upon his shares of 
stock, notice of such assessments or calls must be averred in the decla- 
ration and proved at the trial 

3. A notice published in a newspaper, calling upon the Stockholders gener- 
ally to pay up such calls, is not sufficient proof of notice, unless it be so 
provided by the charter or by-lawsoftheCompany. Alabama & Florida 
R. R. Co. vs. Rowley, 508 


PAROL EVIDENCE.—1. The rule of law briefly expressed is, that “ parol 
contemporaneous evidence is inadmissible to contradict, or vary the 
terms of a valid written instrument.” Under this rule, all oral testimo- 
ny of a previous colloquium between the parties, or of conversation or 
declarations at the time when it was completed or afterwards, is re- 
jected. 

2; Parol evidence is sometimes admissible where the language of the instru- 
ment is-applicable to several persons, to several species of goods and 
chatteis; &c., or the terms ‘be vague and general, &c. Harrell ys. Dur- 
rance,. 490 

PARTNERSHIP.—1. If a dermant partner shares in the profits of a busi- 
ness; he is liable at law for all contracts, within the legitimate sphere of 
that business, by and with the firm. 
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2. A suit and judgment recovered against two of a firm is not a judgment 
against a third member not named in the pleadings. 

3. Creditors cannot get relief in a Court of Equity until they have judgment 
at law and return of nulla bona, or what is equivalent thereto, on the 
Si. fa. fe 

4. Creditors of a partnership have no lien upon the goods sold after a de- 
livery thereof; and on suits bythem they execute their judgment against 
the effects of the partnership and any other effects of the individual 
members parties to said suit—until then they cannot prevent the part- 
ners from bona fide selling and transferring the same eyen to one 
another. . 

5. As a general principle, each partner of a firm has a specific lien on the 
partnership stock, not only for the amount of his share, but for monies 
advanced by him beyond that amount for the use of the co-partnership, 
and that this lien extends to property purchased with the partnership 
funds as well as that standing in the partnership name; but where they 
bona fide sell and transfer the property to one of the firm, with intention 
that the effects assigned and sold are to be appropriated to the private use 
ot the purchasing partner, then this lien is lost and the property ceases 
to be partrership property. Griffin vs. Orman, 22 


PENSACOLA & GEORGIA R. R. CO.—1. The acceptance by the Pensa- 
cola & Georgia Railroad Company of the provisions of the act of 6th Jan- 
uary, 1855, to provide for and ehcourage a liberal system of internal im- 

4 ; provements in this State, did not materially alter or change the original 

“a charter of said Railroad Company. 

Fe : 2. Nor did such acceptance materially enlarge or. diminish the power con- 

x ferred by the original charter upon the board of directors of said compa- 

d ny to locate the route and fix the terminal points of the road, 

3. The power conferred by the original charter upon the board of directors 
to locate the road and to fix the terminus thereof on the boundary line 
between the States of Florida and Georgia, is not infringed by the act of 
15th December, 1855, amendatory of the original act of incorporation of 
the Pensacola & Georgia Railroad. Calvin J. Johnson vs. Pensacola & 
Georgia R. R. Co., 299 

PERSONAL PROPERTY.—1. A transfer of personal property, including 
choses in action, rights and credits, valid where made, will be recognized 
by our Courts, provided it be not contrary to good morals nor repug- 
nant to the policy and positive institutions of the State. 

ie 2. There are no laws in Florida prohibiting a citizen of another State from 

5 a free disposal of his personal property, situated here, for honest purpo- 
ses and without fraud. Walters & Walker vs. Whitlock, 86 

=. PERPETUITIES.—1. A recognition of the rule respecting “ perpetuities,” 

3 to wit: ‘‘a life or lives in being, and twenty-one years after,” is not in 

conflict with the 24th clause of-our “declaration of rights.” McLeod 

vs. Dell, 
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PILOTAGE.—1. The second section of the act of 1859, entitied “ An Act 
to be entitled an act to amend an act to regulate Pilotage at the port 
of Fernandina, in the county of Nassau, and the port of Cedar Key, 
eounty of Levy,” was not in violation of the constitution of the United 
States, nor ofany law nor treaty made in perypmnce or under the author- 
ity of the constitution. 

2. The holding of a license to pilot, by 4 resident of this State, from the 
authorities of the State of Georgia, is a statutory offence, and not an of- 
fence known to the common law: therefore, as no penalty is presgribed 
in the act creating said offence, the remedy is not by indictment. 

The laws of the several States for the regulation of pilots “ are enaeted 
by virtue of a power residing in the States to legislate,” and are valid, 
unless such legislation interfere with, or is contrary to an act of Con- 
gress, passed in pursuance of the constitution. Cribb vs. The State, 409 


PLEADING.—1l. Where the defendant fails to tender a defense to any par- 
ticular count of the declaration, the plaintiff is entitled to a judgment 
upon that particular count as for a default ; but such judgment must 
be given by the Court—it is not the subject of instruction to the jury. 

2. It is a settled principle that none but aparty holding the legal title to 
an instrument can maintain an action upon it in a common law Court ; 
and to obtain a recovery. upon the same, he must establish such title by 

‘competent evidence. Sinclair vs. Gray, 71 

3. When a demurrer to plea is sustained, with leave to defendant to plead 

a it over and he does plead over, he cannot assign the sustaining of the de- 
murrer as error. 

4. It is the duty of parties before they go into trial to see that the plead- 
ings are miade up, and when they go willingly before the jury, they must, 
unless the eontrary plainly appears, be considered as having waived all 
demurrers uridispesed of, and all pleas, replications, &c., on which the 
issues are not joined. Judge vs. Moore, 

5. In suits brought in the name of A. for the use of B., the nominal plain- 
tiffis A. ; the real plaintiffis the person for whose use it is instituted. 

6, The assignee can only bring suit in the name of the nominal plaintiff, 
where there is a legal assignment of the right of action, and by such as- 
signment a right to use the name of the assignor. Where in such suits 
the declaration does not disclose a legal assignment in the real plaintiff, 
of the right of aetion, it will be held bad on demurrer thereto. Kendig 
vs. Giles, 278 

7. It is an admitted rule of pleading that where the matter alleged in the 
pleading is to be considered as lying more properly in the knowledge of 
the plaintiff than of the defendant, in that case the declaration ought to 
state that the defendant had notice of the same. 

%. And where a special averment-of notice is necessary, the averment must 
We proved. Alabama & Fila. R. R. Co. vs. Rowley, 508 

9. Where the pleadings are in such a defeetive condition as to make it man- 
ifest that the jury who tried the cause could not baye had an intelligent 
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apprehension of the issues to be tried, the judgment will be reversed, 
and the cause remanded for a new trial. Pearce & Son vs. Jordan, 526 ¢ 


PROMISSORY NOTE.—1. Where the promise is to pay interest from day, 
in a promissory note, it draws interest from the date thereof, and an aver- 
ment “ with interest from date,” gives the true legal effect and opera- 
tion of the instrument. Harrell vs. Durrance, 490 


PUBLIC LANDS.—1. An indictment will lie against a trespasser on the 
public lands of the State of Florida under the act of January 15th, 1849, 
Brpward vs. The State, 422 


RECORD.—1. The record being in fieri and under the control of the Court 
during the entire term, its completion at any time before the final judg- 
ment relates back and heals previous informalities. Ammons vs. The 
State, * §30 

RAPE.—1. Where a slave is indicted for the crime of rape, he cannot be 
convicted of a simple assault, the Circuit Court having no jurisdiction 
of that offence when committed by a negro or mulatto, Whether such 
conviction can be had in the case of a white man—quwere 7 

. On a trial for the crime of rape, it is not sufficient to charge the jury 
that “if a man have carnal knowledge of a woman against her will, he 
may be convicted.” The charge should be, “forcibly and against her 
will.” 

. Although in a strictly /egal point of view, force may be implied from a 
want of consent, yet in common parlance such identity does not exist, 


and jurors ought to receive their instructions on the law in language 
that they can understand. Cato, a Slave, vs. The State, 


SHERIFF.—1. Where a Rule Nisi was taken against a Sheriff, calling upon 
him to show cause why he should not be compelled to pay over the 
amount of an execution in his hands, if it shall be made to appear that 
he had not made the money thereon, tlie Court has no authority to give 
summary relief in the premises, by ordering him to pay the money or to 
stand committed. 

. The plaintiff in an execution has a right to require the same to be re- 

turned into office at any time, and for a false return his only remedy 
against the officer is by action. 
Where the money on an execution is shown to have been collected, the 
plaintiff in execution is entitled, under the provision of the 7th section 
of theact of 1833, to proceed swnmarily against the officer, by motion to 
the Court. McLeod vs. Ward, Close & Co., 

SHERIFF’S SALE.—1. A purchaser at a Sheriff's sale has only to show his 
deed, the execution under which the land was sold, and prove title in 
the defendant in execution, or possession since the readition of the judg- 
ment; and the onus probandi is cast on the opposite party. Hartley vs. 
Ferrell, 374 


SLAVES.—1. The general system of legislation in this State has been to 
keep up a distinction between the punishments to be inflicted on white per- 
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sons and slaves for the same violation of the criminal law, and also to 
keep up the distinction in statutory offences. White men and slaves 
will not be considered subjects of a common statute, unless clearly man- 
ifested. 

2. If, from a view of the whole statute, together with the history of our 
Jegislation, the intention of the legislature to include slaves is manifest; 
they will a considered as included and held responsible in the word 
“ 


3. The Leagialature of this State did not include slaves in the first and secqnd 

“sections of the act of 27th February, 1839, making it a statutory offence 

for,any person to keep a gaming table, and prohibiting betting and play: - 
ing at such table. Murray, a Slave, vs, the State, 

4. The 8th section of the act of 5th February, 1834, was repealed as to East 

Florida, with the exception of the county of Colambia, by the act of the 


14th February, 1835. Donaldsen vs. The State, 403 

. STATE SOVEREIGNTY.—1. A State being sovereign and independent, 
possesses inherent right and power over her resident citizens. Under 

«this power she had a right to declare what is a public grievance, (provi- 
ding such declaration does not conflict with the constitution or of any 
act of Congress passed within the scope of the constitutional power of 
Congress ;) and prohibit one of her citizens residing within her jurisdic- 
tion (while he does thus reside,) from holding and exercising a license 
or office from a sister State or any foreign power. Cribb vs. The State, 

STOCK, RAILWAY.—1. The principle of law which will not allow the 
terms of a written contract to be varied by parol evidence, is as applicable 
to subscriptions for railway stock ds to any other written contract. 
Johnson ys. Pen. & Ga. R. R. Co., 

- BUBROGATION.—1, The equitable doctrine of subrogation or substitu- 
tion to the place of the creditor without any agreement, is applicable in 
eases where the person advancing money to pay the debt of a third party 
stands in the situation of a suRETY, or is compelled to pay it to protect 
his own rights. Griffin vs. Orman, 

SUPREME COURT.—1. It is within the province of the Supreme Court, 
upon appeal or writ of error, to look beyond the bill of exceptions and 
to consider errors apparent upon the face of the record; but to induce 
the Court to reverse ajudgment for an error not embraced in the bill of 
exceptions, or not properly assigned, requires a strong case, and one 
showing that it will be manifestly against right to permit the sqtgment 
to stand. 

2. The act of 1852-3, (Pamph. Laws, 100,) makes it the duty of the Su- 
preme Court to review the rulings of the Circuit Courts upon motions 
for new trials. Bridier vs. Yulee, 481 

B. Where the record fails to show that a final judgment had been entered 

' in the Court below, the appeal will be dismissed. Watson vs. Savell, 506 

4. The Supreme Court will not consent to sit as an arbitrator between the 
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parties to a cause brought up by appeal or writ of error. Pearce & Son 
vs, Jordan, 526 

TREATY WITH SPAIN.—1. The 8th Article of the Treaty of February 
22d, 1819, between the United States and Spain, by which the Floridas 
were acquired, must be construed to stipulate expressly for the security 
to private property, which the laws and usages of nations vould, with- 
out express stipulation, have conferred. 

2. The operation of the said treaty as a confirmation, is the same upon a 
purchase of land of the Spanish Government, before the date fixed in 
‘the treaty, as upon a grant made by the Spanish authorities previous to 

that time, which is to confirm such grant or purchase “ in presenti,” and 
the language of the Spanish side or Spanish copy of the treaty, is sub- 
stantially adopted as the true reading, viz: that such grants “ shall stand 
or remain ratified and confirmed,” &c. 
Under the said treaty, it was not contemplated that the Government of 
the United States should convey titles upon purchases made of Spain be- 
fore 24th January, 1818, but only that the United States, after a change 
of dominion, should respect such purchases as were made oi the Span- 
ish Government before that time, and ratify and confirm the right which 
had, before that time, been acquired of the Spanish Government. 

. The report and abstract or decision of the Board of Land Commission- 
ers, appointed under the act of Congress, approved May 8th,,1822, enti- 
tled “An Act for ascertaining claims and titles to lands within the Ter- 
ritory of Florida,” in regard to claims and titles to lands in Florida, 
whether under grants from the Spanish Government or by purehase 
from said Government, are not final, and cannot have the force of res 
adjudicata, hor deprive them of any right which they may have had pre- 
vious to said report and abstract or decision. That the object for which 
these commissioners were appointed was to enable the Government te. 
ascertain the Spanish gracts and sales, and their location, so that they 
might be separated from the public domain, and not sold as public 
lands. That for this purpose they “constituted a Board of Inquiry, not 
a court exercising judicial power and deciding finally on titles,” 

“As to “ Donation” claims—Quere ? 

. It is inconsistent with all the acts of Congress and of our Courts, in ad- 
justing land titles derived from the Spanish Government in Florida, pri- 
or to the date fixed by the treaty, to construe said acts in conffirmatiom 
as a grant de novo. 

. The actof congress, approved March 3, 1839, entitled ‘‘ An Act for the 
relief of the heirs and assignees of Peter Alba, deceased,” (and made part 

_ of the special verdict in this case,) is confirmatory of the pre-existing ti- 
tle of Peter Alba, Jr., ratifying and confirming the same, as by the 
treaty stipulation the Government was bound to do; and by the “relin- 
quishment of any title which the United States may have to said lots,” 
in said act, Congress but authorizes the separation of the land from the 
public domain, in order that they may not be sold as public lands, and 
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therefore is not, to any intents and pu¥poses, a grant de novo, MitGve 
et als. vs. Doe ex dem. Alba, 383 
TRUST.—1. A trast, in its strict and technicalysense, is known:only in 
equity, and so long as it subsists it cannot be reached, as between trus- 
tee and cestui que trust, by the statute of fimitations. 
2. To exempt a trust from the bar of the statute, it must be, first, a direct 
Ss trust ; second, it must be ofa kind belonging exclusively to the jurisdic- 
oe tion of a Court of Equity, and, third, the question must arise between 


ad tee and the cestti que trust. 
oxi fe devised im trust after payment of debts, is assets in the hands 
og * Administrator, with the will annexed, for which the suretics on 


aS his bond are liable. 

' i, 4 The Trustee cannot get possession of such property, except through the 

“SS Administrator, and therefore may sue him and his sureties for it ; and 

- such suit may be brought without any order having beem made by the 
Judge of Probate. Woodfin et als. vs. McNea! et al., 2 

5. B., without any writing whatever, but verbally and by word of mouth 
only, assigned, transferred and delivered to three of his creditors, con- 

. stitating the firm of C., M. & Co., a package conitdining notes, drefts, 
&c., for near 380,000, intrust, to collect atd distribute the proceeds, as 
far as they would go, pro rata, between thé assignees and his other 
“ Charleston Creditors,” making no conditions or reservations in his 
own favor: Held that this assignment. was valid and irrevocable from 
the tinre of its acceptance by the assignees ; that the privity or consent 
of the creditors was not necessary ; that stich assent will be presumed 
until the contrary appears. Matilda Brown vs. Chambeflain, Milor & 
Co., . 464 

* VENIRE. —(See Jary,) 216 

VENUE.—1. Upen a change of venue in a criminal case, the transmission 
ot the copy of proceedings, includiug the order for change of venue, ac- 
companied with the original indictment and other necessary papers 
mentioned in the order (if any) of the Court, prima facie satisfies the 
statute. ‘\ 

2 The mgking of the order changing the venue in such a case and adjourn- 
ing the Court without revoking it, vested, co insfanti, jurisdiction in the 
Cireuit Court of the county to which the cause is forwarded. The ju- 
risdiction cannot be in abeyance. 

3. In all criminal cases, whether upon a change of venue or otherwise, the 
trial should be upon the original indictment, unless by some express act 
the Court is authorized to use a copy thereof. 

4. When the venue in a criminal case has been changed, the prisoner may 
raise the question of the sufficiency of the transcript from the 
Court in which the indictment was found, and may require the produc- 
tion of all necessary papers not sent forward, and should not be forced 
to trial without them. 

5. ‘If a prisoner go to trial in such a case on an imperfect transcript, with= 
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out objection, he waives all right to object in arrest. of judgment. Am- 
mons vs. The State, 

VERDICT.—1. When the verdict was simply “ guilty,” and there was but 
one count in the indictment, and that was for murder, although the jury, 
under this count, might have found the prisoner guilty of manslaughter, 
yet, having found him guilty generally, it must be taken as referring to 
the offence inthe indictment. , 


If the evidence in a case be so conclusive that the jury ‘could not have. 


found any other verdict than that which they did find, the Court should 
not set aside such verdict on the ground of irregularity in the conduct of 
one or more of the jurors, unless such irregularity be gross. O’Connor 
vs. the State, 

. A verdict will not be set aside as against evidence, where there has been 
evidence on. both sides, and no rule of law violated, nor manifest injustice 
done, although there may appear to have been @ PREPONDERANCE Of evi- 
dence against the verdict. 

As a general rule, if the finding of the jury be clearly against law, the ver- 
dict will be set aside and a new trial granted. Gaines vs. Forcheimer & 
Brothers. 

. By making an act of Congress part of a special verdict of a jury (partic- 
ularly where no objection to its admissibility in evidence appears in the 
record.) the Court will consider that the jury found all the facts stated 
and sect forth in said act, whether the same were stated by way of induce- 
ment or otherwise. MaGee et als. vs. Doe ex dem. Alba, 

. Where the record shows that there was a total absence of evidence to 
support the verdict, the Supreme Court wilt not hesitate to set the ver- 
dict aside; but where there is conflicting evidence, the preponderance 
against the propriety of the verdict must be very strong to induce the 
Court to interfere. Bridier ys. Yulee, ; 

WARRANTY.—1. A right of action on a warranty of soundness contained 
in a bill of sale of a slave (said warranty not containing a promise to 
the assigns or order of the purchaser or to bearer,) is not negotiable by 
assignment either at common law, by the statute of Ann, or by the act of 
the Legislature of this State, so as to vest in the assignee a right of ac- 
tion on the warranty, in a suit atcommon law. Kendrick vs, Giles, 


WILLS.—1. J. R. devised to his wife, during her natural life, certain real 
and persona; estate, remainder over to his children, J. W. R., M. E. 
and M> B.; also to his three children, J. W. R., M. E. and M. B., and the 
heirs of their body, separate legacies of personal property; also to his 
grand-daughter M. J., whois a daughter of a deceased son, certain per- 
sonal property, to be held in trust for her, but if she should die without 
any child or children living at the time of her death, then to. belong to 
his three children J. W. R., M. E. and M. B., share and share alike ; also 
to his step-son, E. L. M. A., he gives certain property, after the death of 
his widow, and if the said step-son should die without heirs of the body, to 
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the said M. E. and M. B., and, by a subsequent item of the wiil declares : 

“Tt is my will, that in the event of the death of J. W R., M. E. or M. B. 

without heirs of their body of the ONE so dying, that his or her property be 

equally DIVIDED between the suRVivons.” M. B. died unmarried and 
without children : Held that from thesuperadded words and the expres- 
sions and circumstances contained in the context of the will, it was the 

intention of the testator to fix the period ‘of failure ofissue of said M. 

B. &t the time of her death without child or children living ; that the 

words “heirs of the body” and “without heirs of the body” are to be 

construed children, to ‘carry out the intent of the testator, and that the 
limitation over to J. W. R., M. E. and M. B. was good by way of execu- 

_ tory devise. 

2 The intention of the testator is the polar star to guide in the construc- 
tion of a will, which intention does not depend on any particular clause 
standing by itself, but is to be gathered from the whole will, taken to- 
gether; and where the testator’s intention is manifest, it must prevail, 
if it is not contrary to some positive or settled rule of law. 

8. General words in one part of the will may be restrained in cases where 
it can be collected from any other part of the will that testator did not 


mean to use them in their general sense. 

4 The rule in “ Shelly’s case” and the rule in exocutory devise, given, as 
defined. Rusk vs. Rusk. 

5. A devise of “‘ all the rest and residue of my property and estate, real and per- 
sonal, and of every kind and description whatsoever,” embraces the cor- 
pus of the testator’s property not otherwise disposed of. 

MaGee et als. vs. Doe ex dem. Alba. 

6. The rule which accords to the interpretation of words occurring in a 
will, greater indulgence than when used in a deed,"must be taken with 
this qualification, that such indulgence is to be allowed only in aid of 
the intention of the testator; and where that intention is in equipoise 
between two contrary constructions, the words used, if they have re- 
ceived a well settled technical meaning, must be interpreted in that 
technical sense, otherwise they are to be taken according to their 

common acceptation. 

%. The words “ child” or “children” occurring ina will, usually denote 
immediate offspring, and in that sense are to be taken as words of pwr- 
chase; but employed as nomen collectivum, or synonymous with issue or 
descendants, they are to be taken as words of limitation, and are suffi- 
cient to create an estate tail. Where the latter construction has pre- 
vailed, however, it has generally been aided to the context. 

8 The word “ child” or “ children” may be used as a term of substiiution, 
that is, putting the immediate offspring in the place of the parent ; or it 
may may be used as a term of succession. If employed in the former 
sense, it will not be taken to import “an indefinite failure of issue.” 
McLeod vs. Dell. 

. Neither land nor slaves will pass in this State by nuncupative will. 
0. The Sist section of the act of ™ on the subject of last wills and 
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testaments, is to be taken to be restrictive in its operation, and in- 
tended to confine the testamentary disposition of both land and slaves, 
to wills in writing. 

11. Where a’testator by nuncupative will gives to his executor all of his es- 
tate, both real and personal in trust for the payment of debts, and the 
balance to be distributed to certain named legatees, if the devise and 
bequest of the land and slaves should fail, he will hold such of the chat- 
tel interests as do pass by the will subject to the payment of the debts of 
the estate, and not as a specific legacy. McLeod vs. Dell. 451 

WITNESS.—1. Although a witness, incompetent through interest, be im- 
properly permitted to testify at the trial, yet if it appear from the re- 
cord that the testimony of the witness is so abundantly corroborated 
and sustained by the testimony of other witnesses as to make it im- 
probable, that the jury were misled by the testimony of such witness, 
so as to cause them to make a finding which they would not otherwise 
have made, the verdict will not for that cause be disturbed. Bridier ys. 
Yulee, 481 








